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QUESTIONS PRESENTED 
— — — 

l 

The questions presented are: 

I 

I 

I 

Whether the Attorney General’s refusal to grant appellant sus- 

i 

pension of deportation on the ground that appellant lacks statutory eli- 

i 

gibility was supported by substantial evidence. 

i 

i 

11 

i 

Whether the Attorney General’s order denying appellant’s appli¬ 
cation for suspension of deportation as a matter of administrative discre¬ 
tion was a prejudgment of the issues in excess of his statutory authority 

when it affirmatively appeared that a finding was entered that appellant 

| 

was statutorily ineligible for the relief sought. 


i 

i 


(i) 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 

IOANNIS VICHOS ) 

) 

Appellant ) 

) 

v. ) No. 12,994 

) 

HERBERT BROWNELL, JR. ) 

Attorney General of the ) 

United States ) 

) 

Appellee ) 

BRIEF FOR APPELLANT 
Jurisdictional Statement 

The appellant brought an action below for a declaratory judgment 
and review of a deportation order. The appeal is from an order of the 
District Court granting appellee’s motion for summary judgment. This 
Court granted a stay of deportation pending this hearing. The jurisdic¬ 
tion below was based on 28 U. S. C. A. 2201 and 5 U. S. C. A. 1009. In 
this Court jurisdiction is had under 28 U. S. C. A. 1291. 

Statement of the Case 
A. The Appellant 

The appellant, a married male alien, is now 61 years of age. He 
is a citizen of Greece who last entered the United States on February 1, 
1942, as a seaman. His entry was a lawful one but it was determined 
that he remained in the United States beyond the period allowed by his 
seaman’s immigration visa. He was subsequently arrested under ap¬ 
pellee’s warrant of deportation on the ground that he was presently in the 
United States without a valid immigration visa. His deportability as an 
alien without a visa is not contested. (J. A. 12-14). 


It was established that appellant is and has been a person of good 

i 

moral character prior to, during, and subsequent to the statutory period. 

He has no record of arrests nor has he ever had subversive affiliations. 

| 

Appellant has no relatives in the United States other than a cousin to 
whom he contributed small sums of money from time to time. Appel- 

i 

lant’s wife lives in Greece with some cousins. He has continuously sent 

I 

funds to her for her support from his earnings in the United States. He 

I 

entered the United States on about four occasions, each time as a sea- 

i 

; 

man. From 1939 to 1942 he served on various allied vessels in the war 

areas asserting that his purpose was to help the allied war effort. After 

! 

leaving his calling at sea because of physical incapacity he decided to 
remain in the United States permanently. (J.A. 12-14, i.7, 18). In 1943 
he secured employment in a war plant and worked on defense contracts 
until he suffered an eye injury making continued employment in this field 
impossible. (J. A. 18-19). Appellant then became a restaurant worker 

i 

where today he earns about $53 a week as a cook. He has been employed 

i 

at all times and has never been a public charge (J.A. 13). He stated 
without contradiction that if he were deported he would be unable to 
adequately support himself and his wife in Greece (J.A. 13). 

i 

i 

B. The Deportation Proceedings j 

i 

Following the warrant of arrest an administrative hearing was 

i 

held on the matter of his deportability (J.A. 12-15). In the course of 

I 

the hearing appellant made an application for the privilege of suspension 

of deportation under Section 244(a)(1) of the Immigration and Nationality 

! 

i 

Act of 1952. As an alternative and secondary request for relief he applied 


for voluntary departure in lieu of deportation (J.A. 12-13). 





In the course of the deportation proceedings the Special Inquiry 
Officer found that appellant had met five of the six statutory qualifications 
for eligibility for consideration of his application for suspension of depor¬ 
tation in the light of the Attorney General’s discretion (J. A. 13-14). The 
sixth requisite for eligibility recited in Section 244(a)(1) of the 1952 Act 
was found wanting, in that, it was concluded by the administrative agency 
that: (J. A. 13) 

”It is not believed that the evidence justifies a finding 
that the respondent’s (appellant’s) deportation would 
result in an exceptional and extremely unusual hard¬ 
ship such as that which is required in Section 244(a) 
of the Immigration and Nationality Act. ” 

The Decision then went on to deny the relief sought on a new basis, i. e., 

as a matter of administrative discretion: (J.A. 13-14) 

’’Even if it should be found that the respondent has 
established statutory eligibility for the privilege 
of suspension of deportation, which he has re¬ 
quested, as a matter of discretion this relief 
should be denied to him. ” 

The Board of Immigration Appeals reviewed the decision of the 
Special Inquiry Officer and in a separate order affirmed the decision on 
the grounds stated above (J.A. 15-16). 

C. The Court Proceedings 

This action was begun in the District Court by filing a complaint 
on October 13, 1955, for declaratory judgment, judicial review and in¬ 
junctive relief (J.A. 1). The complaint alleged that the Attorney General 
had unlawfully denied an application for suspension of deportation filed 
by the petitioner (J.A. 1-4). The Attorney General answered the com¬ 
plaint on October 28, 1955, alleging that the petitioner was deportable 
under the applicable statutes and that suspension of deportation had been 
denied in the proper exercise of discretion (J. A. 5, 6). 
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Thereafter on October 28, 1955, and November 9, 1955, the 

j 

Government and appellant respectively filed motions for summary judg- 

i 

ment attaching and making part of their motions the complete adminis¬ 
trative record of the Immigration and Naturalization Service relating to 

I 

the appellant (J. A. 9-10). The District Court on November 14, 1955, 
entered an order granting the appellee’s motion for summary judgment 
and denying the appellant’s motion (J. A. 10). Appellant filed a notice 

i 

of appeal on November 28, 1955 (J. A. 11). This Court entered an order 

i 

? 

staying appellant’s deportation until this case could be heard. 

i 


Statutes Involved 

——— j 

Section 244(a)(1), Immigration and Nationality Act of 1952, 8 
U.S.C.A., 1254(a)(1): 

i 

i 

(a) As hereinafter prescribed in this section, the 
Attorney General may, in his discretion, suspend 
deportation and adjust the status to that of an alien 
lawfully admitted for permanent residence, in the 
case of an alien who— 

(1) applies to the Attorney General within five years 
after the effective date of this chapter for suspension 
of deportation; last entered the United States more 
than two years prior to June 27, 1952; is deportable 
under any law of the United States and is not a mem¬ 
ber of a class of aliens whose deportation could not 
have been suspended by reason of section 19(d) of the 
Immigration Act of 1917, as amended; and has been 
physically present in the United States for a continu¬ 
ous period of not less than seven years immediately 
preceding the date of such application, and proves 
that during all of such period he was and is a person 
of good moral character; and is a person whose depor¬ 
tation would, in the opinion of the Attorney General, 
result in exceptional and extremely unusual hardship 
to the alien or to his spouse, parent or child, j who is 
a citizen or an alien lawfully admitted for permanent 
residence. 


i 


i 


i 

j 

i 
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Section 10(e), Administrative Procedure Act, 5 U.S.C.A. 1009(e): 


Scope of Review 

So far as necessary to decision and where presented 
the reviewing court shall decide all relevant ques¬ 
tions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applica¬ 
bility of the terms of any agency action. It shall 
♦ * * hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise 
not in accordance with law; * * * (3) in excess 
of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) without observance 
of procedure required by law; (5) unsupported by 
substantial evidence in any case subject to the re¬ 
quirements of sections 1006 and 1007 of this title 
or otherwise reviewed on the record of an agency 
hearing provided by statute; or (6) unwarranted by 
the facts to the extent that the facts are subject to 
trial de novo by the reviewing court. In making 
the foregoing determinations the court shall review 
the whole record or such portions thereof as may 
be cited by any party, and due account shall be 
taken of the rule of prejudicial error. 


Statement of Points 
I 

The District Court erred in granting appellee’s motion for sum¬ 
mary judgment on the ground that appellant was statutorily ineligible 
for the relief sought when it affirmatively appeared that there was no 
substantial evidence to support such finding. 


II 

The Court erred in holding in effect that there was statutory au¬ 
thority vested in the Attorney General in the exercise of his discretion 
to pass upon appellant’s application for suspension of deportation without 
observing the proper procedure required by law, i. e., to first find that 
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appellant was eligible under the Act to invoke the Attorney GeneraTs 

discretion in acting on his application. i 

j 

i 
1 

i 
; 

The conclusion of the Special Inquiry Officer, based upon the ad¬ 
ministrative record, that appellant lacked statutory eligibility to obtain 
favorable consideration on his application for suspension of deportation 
is not supported by substantial evidence. It is conceded that of the six 
statutory requisites set out in Section 244(a)(1) of the 1952 Act, five were 

i 

unqualifiedly met by the appellant. The finding on the sixth, that his de¬ 
portation would not "result in exceptional and extremely unusual hard- 

i 

( 

ship" to him was arbitrary and capricious and lacked support in the evi- 

i 

dence. A fair appraisal of the evidence in light of the usual administrative 
guide posts for determining what constitutes "exceptional and extremely 

j 

unusual hardship" leads to the unalterable conclusion that deportation 

i 

would result in "hardship" to the appellant as contemplated by the 1952 
Act. j 

j 

So much of the administrative decision which assumed that had 

i 

appellant met the statutory eligibility for the relief sought, he would 
nevertheless be denied suspension of deportation "as a matter of discre- 

i 

tion" was beyond the scope of the Attorney General’s statutory authority 

t 

i 

and a clear departure from the ordinary observance of procedural due 
process of law. Such a decision affecting the rights of persons was 

i 

i 

murky st best and should be set aside. 

i 

i 

i 
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I 


There was no substantial evidence to support 
the finding that appellant was statutorily in ¬ 
eligible for consideration of his application 
for suspension of deportation in the light of 
the Attorney General’s discretion allowed 
under the 1952 Act 

A. The denial of appellant’s applica ¬ 
tion for suspension of deportation 
T, as a matter of discretion" was 
the result of prejudgment of the 
issue and an unlawful exercise oi 
power beyond the scope of author ¬ 
ity vested in the Attorney General 
by Section 244(a)(1) of the 1952 
Act . 

It appears from the record that relief of suspension of deporta¬ 
tion was denied appellant for the reason that he was ineligible. His in¬ 
eligibility resulted from his alleged failure to demonstrate that his de¬ 
portation would result in ’’exceptional and extremely unusual hardship” 
to him. Thus the Attorney General having presumably found as a matter 
of law that appellant was not eligible under Section 244(a)(1) of the 1952 
Act for invoking his discretion to pass upon his application for suspension 
of deportation nevertheless proceeded to deny the relief sought by ap¬ 
pellant ”as a matter of discretion. ” The unmistakable language used as 
a basis in the Decision denying the relief sought was: 

’’Even if it should be found that the respondent has 
established statutory eligibility for the privilege 
of suspension of deportation which he has requested 
as a matter of discretion, this relief should be denied 
to him. ” 

The appellee, in his Answer (J. A. 5-9) elected to base his argu¬ 
ment in support of his Motion for Summary Judgment on the proposition 
that the denial of appellant’s application for suspension was in the proper 









exercise of the Attorney General’s discretion vested in him under Section 
244(a)(1) of the 1952 Act (J. A. 6). This, of course, presupposed that 
appellant was statutorily eligible to invoke the exercise of the Attorney 

i 

i 

General’s discretion allowed him under the Act. The District Court, in 

i 

i 

granting Summary Judgment on this ground in effect found and appellee 

i 

conceded appellant’s statutory eligibility for such relief. 

The order denying appellant’s application for relief on the ’’discre¬ 
tion” ground was obviously without observance of procedure required by 
law. Once a determination had been made that appellant was statutorily 

i 

ineligible for the relief sought, the Decision must be presumed to have 
been based upon the finding of his ineligibility alone. Under Section 
244(a)(1) (see under ’’Statute Involved”), the Attorney General had no au- 

i 

thority to enter upon the exercise of his discretion on an application for 

i 

suspension of deportation unless and until statutory eligibility was con- 

i 

i 

elusive. Therefore, so much of the Special Inquiry Officer’s decision 
and the Board of Immigration Appeals’ order which purported to deny 

I 

appellant the relief sought ”as a matter of discretion” wad without observ- 

! 

ance of procedure required by law. It exceeded the Attorney General’s stat¬ 
utory authority and should be read as obiter dictum . ’’Eligibility is a 
statutory prerequisite to the Attorney General’s exercise of his discretion 

i 

to suspend deportation * * ” McGrath v. Kristensen , 340 U.S. 162, 

165, 71 S. Ct. 224, 227. j 

i 

The alleged exercise of discretion as a basis for denial of the 

i 

relief sought was a prejudgment of the basic issue in this case by an 
unlawful assumption of authority by the Attorney General and his officers 

i 

under Section 244(a)(1) of the 1952 Act. An analysis of that section 

j 

discloses the logic of this argument. It provides in pertinent part 

j 
i 

i 
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”* * * the Attorney General may, in his discretion, 
suspend deportation and adjust the status to that of an 
alien lawfully admitted for permanent residence in the 
case of an alien who —” 

The statute then lists six qualifications which such an alien must meet 
before he can become eligible for the exercise of the Attorney General’s 
discretion on his application for suspension of deportation. 

B. 

The term ’’result in exceptional and extremely unusual hardship 
to the alien” which is the sixth statutory requisite for eligibility for sus¬ 
pension of deportation under Section 244(a)(1) of the 1952 Act is a term 
of art which has no precise definition. The -avowed desire and purpose 
of the Attorney General’s administrative officers is to administer the 
1952 Act equally and impartially without favor. An interpretation of 
what constitutes ’’exceptional and extremely unusual hardship” has been 
left to the Immigration and Naturalization Service and the Board of Im¬ 
migration Appeals. Their administrative interpretations are entitled to 
great weight. Billings v. Trusdall , 321 U.S. 542, 552, 64 S. Ct. 737, 
743. 

The guide posts for determining what, in fact, constitutes 
’’exceptional and extremely unusual hardship” have been set out in the 
Immigration Service’s administrative decisions. Typical guides are 
those set up in the case titled, In the Matter of S- , A-5388920, BIA 
8/13/53, Int. Dec. 491, the full text of which is set out in the Joint Ap¬ 
pendix, pp. 20-22. From this it must be concluded that fair and reason¬ 
able grounds for determining the ’’hardship” requirement under the 1952 
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A review of the record on file fairly supports 
a finding that appellant’s deportation would 
’’result in exceptional and extremely unusual 
hardship” to him 


Act are: (a) Length of residence; (b) Family ties; (c) Possibility of 

j 

obtaining a visa abroad; (d) Financial burden on the alien of having to 
go abroad to obtain a visa; (e) The health and age of the alien. 

j 

In considering appellant's application on the merits, it unquali- 

i 

fiedly appears that he has met five of the six statutory requirements 

I 

set out in Section 244(a)(1) of the 1952 Act to approach the state of stat~ 

i 

utory eligibility. The five qualifications which appellee does not contest 

i 

i 

are: 

(1) He made his application within five years after the effective 
date of the Act; 

i 

(2) He entered the United States more than two years prior to 
the Act; 

(3) He was found deportable under law but was not a member of 
any class whose deportation could not have been suspended 
under the 1917 Act; 

i 

(4) He has been physically present in the United States for the 
requisite seven year period prior to his application; 

(5) He was found to be a person of good moral character. 

i 

i 

The sixth qualification, to wit, that he be a person "whose deportation 
would, in the opinion of the Attorney General, result in exceptional and 

i 

i 

extremely unusual hardship to the alien (himself)" was found lacking by 
the Special Inquiry Officer. 

i 

The Special Inquiry Officer failed to follow and apply the usual 
and standard guide posts in such cases (see Matter of S- , supra) to the 
exceptional facts in appellant's case. The Special Inquiry Officer's 
ultimate decision was not supported by substantial evidence on a fair 
reading of the record. Furthermore, equivocation in finding statutory 

i 

ineligibility and then stating that "Even if it should be found that the re¬ 
spondent has established statutory eligibility * * * as a matter of 
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discretion this relief should be denied to him, M does violence to the 
ordinary observance to procedure in such cases required by law and at 
best is a murky decision. The appellant is entitled to a clear-cut ruling 
on the good record that he has presented and the failure of the Special 
Inquiry Officer to take a firm stand either on the issue of his statutory 
eligibility or the Attorney General’s exercise of discretion indicates a 
denial of decisional due process of law. 

A fair analysis of appellant’s hearing record, examined in the 
light of the administrative guide posts discussed above, disclose a sound 
basis for an ultimate finding that his deportation would result in ’’excep¬ 
tional and extremely unusual hardship” to him: 

(a) Length of residence in the United States. Appellant has been 

in the United States since February 1, 1942. It is important to note that 

there was no suspension statute in existence at that time under which 

1 / 

appellant could qualify prior to July 1, 1948 . He was clearly not an 

alien who entered with a preconceived intention of avoiding immigration , 
restrictions until it became possible to take advantage of the suspension 
provisions of later legislation. 

(b) Family ties. Appellant has no close relatives in the United 
States. He has only a wife in Greece whom he would readily bring to 
the United States if and when his status as a permanent resident could be 
crystalized. At page 12 of the transcript of the hearing record the fol¬ 
lowing colloquy appears: 

1/ Prior to this date it was necessary for an alien to show under Section 
19(c) of the Immigration Act of 1917 that his deportation would result 
in economic detriment to a citizen or legally resident alien who was 
a spouse, parent, or minor child of such deportable alien. Since ap¬ 
pellant has no such relatives in the United States he could not have 
qualified until the statute was amended on July 1, 1948. 
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i 

I 

i 

”Q If your application for suspension were granted, 
do you have any intentions of taking your wife 
over to the United States to live with you?; 

A As soon as I have a chance. ” ! 

i 

i 

Family ties would have no relevancy here since the alien claims the 

i 

"’hardship” to himself alone which is permitted under the statute. 

; 

(c) The possibility of obtaining a visa abroad. The appellant 

i 

came from Greece. Under the 1952 Act the annual quota appears to be 

2 / 

oversubscribed . It would probably be necessary for appellant to wait 

a considerable length of time before he could secure a quota immigration 

i 

visa. 

(d) Financial burden of the alien to have to go abroad to obtain 

a visa. Appellant is 61 years of age and while in reasonably good health, 
has certain physical infirmities which were incurred in the course of 

j 

serving the allied cause on ships during World War II and in a defense 
plant in the United States. He has demonstrated an ability to remain 

self supporting without a suggestion of becoming a public charge. He has 

! 

saved money and sent considerable sums to his wife for her support in 

Greece which would, of course, terminate should he bring her here. By 

i 

reason of his age and conditions prevailing in the provinces in Greece it 

i 

is clear, without contradiction, that it will be difficult for him to secure 
employment there and adequately support himself and his' wife. 

(e) Health and age. As stated heretofore, appellant’s health is 
reasonably good but that, coupled with his advanced age, is not such that 


2/ House Report No. 1365, 82nd Congress, Second Session, cited in 
2 U. S. Code Congressional and Administrative News 1681 (1952). 


r 


l 


i 





discretion this relief should be denied to him,” does violence to the 
ordinary observance to procedure in such cases required by law and at 
best is a murky decision. The appellant is entitled to a clear-cut ruling 
on the good record that he has presented and the failure of the Special 
Inquiry Officer to take a firm stand either on the issue of his statutory 
eligibility or the Attorney General’s exercise of discretion indicates a 
denial of decisional due process of law. 

A fair analysis of appellant’s hearing record, examined in the 
light of the administrative guide posts discussed above, disclose a sound 
basis for an ultimate finding that his deportation would result in ’’excep¬ 
tional and extremely unusual hardship” to him: 

(a) Length of residence in the United States. Appellant has been 

in the United States since February 1, 1942. It is important to note that 

there was no suspension statute in existence at that time under which 

1 / 

appellant could qualify prior to July 1, 1948 . He was clearly not an 

alien who entered with a preconceived intention of avoiding immigration , 
restrictions until it became possible to take advantage of the suspension 
provisions of later legislation. 

(b) Family ties. Appellant has no close relatives in the United 
States. He has only a wife in Greece whom he would readily bring to 
the United States if and when his status as a permanent resident could be 
crystalized. At page 12 of the transcript of the hearing record the fol¬ 
lowing colloquy appears: 

1/ Prior to this date it was necessary for an alien to show under Section 
19(c) of the Immigration Act of 1917 that his deportation would result 
in economic detriment to a citizen or legally resident alien who was 
a spouse, parent, or minor child of such deportable alien. Since ap¬ 
pellant has no such relatives in the United States he could not have 
qualified until the statute was amended on July 1, 1948. 
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”Q If your appLication for suspension were granted, 
do you have any intentions of taking your wife 
over to the United States to live with you? j 

A As soon as I have a chance. Tt 

i 

i 

Family ties would have no relevancy here since the alien claims the 

i 

"hardship” to himself alone which is permitted under the statute. 

(c) The possibility of obtaining a visa abroad. The appellant 

i 

came from Greece. Under the 1952 Act the annual quota appears to be 

2 / 

oversubscribed . It would probably be necessary for appellant to wait 

i 

a considerable length of time before he could secure a quota immigration 
visa. 

(d) Financial burden of the alien to have to go abroad to obtain 

i 

a visa. Appellant is 61 years of age and while in reasonably good health, 
has certain physical infirmities which were incurred in the course of 
serving the allied cause on ships during World War II and in a defense 
plant in the United States. He has demonstrated an ability to remain 
self supporting without a suggestion of becoming a public charge. He has 

j 

saved money and sent considerable sums to his wife for her support in 

i 

Greece which would, of course, terminate should he bring her here. By 
reason of his age and conditions prevailing in the provinces in Greece it 

i 

is clear, without contradiction, that it will be difficult for him to secure 

i 

i 

i 

employment there and adequately support himself and his wife. 

(e) Health and age. As stated heretofore, appellant’s health is 
reasonably good but that, coupled with his advanced age, is not such that 


2/ House Report No. 1365, 82nd Congress, Second Session, cited in 
2 U. S. Code Congressional and Administrative News 1681 (1952). 
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would be conducive to undertake a journey to his native country and there 
wait out the period for the issuance of a quota immigration visa. 

The failure of the Special Inquiry Officer to consider these factors 
in appellant’s case is apparent. Without such considerations he could not 
have fairly and intelligently determined whether appellant’s deportation 
would result in ’’exceptional and extremely unusual hardship” to him. 

His decision that no ’’hardship” would result is not supported by substan¬ 
tial evidence and should be set aside. This Court has authority within 
the scope of judicial review under the Administrative Procedure Act to 
set aside erroneous conclusions which are unsupported by substantial 
evidence. Under the Administrative Procedure Act this Court may re¬ 
examine the evidence de novo and set it aside when it appears that the 
record precludes the administrative decision ’’from being justified by a 
fair estimate of the worth of the testimony of witnesses * * ” Cream 

Wipt Food Products Co . v. Federal Security Administrator , (C.A. 3, 
1951), 187 F. 2d 789, 790. A ’’fair estimate of the worth of testimony 
of witnesses” can be made by a reading of the hearing record. Appellant 
was the only witness at the hearing. His admissions, together with the 
documentary evidence, were the sole basis for the Special Inquiry Of¬ 
ficer’s decision of April 21, 1953 (J. A. 12-15), and the Board of Im¬ 
migration Appeals’ decision of August 28, 1953 (J.A. 15-16). No ques¬ 
tion of a conflict in the evidence has to be reconciled, nor need credibility 
be resolved. This Court is in the same position as the Special Inquiry 
Officer and the Board of Immigration Appeals to make an original ap¬ 
praisal of the evidence and draw its own conclusions as to whether de¬ 
portation of the appellant would result in ’’exceptional and extremely 
unusual hardship” to the appellant. 
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We submit that this Court should enter a finding that appellant 

i 

has, in fact, met all six qualifications prescribed under Section 244(a)(1) 

i 

l 

for eligibility entitling his application for suspension of deportation to be 

I 

considered by the Attorney General in the exercise of his discretion al¬ 
lowed him under the 1952 Act. Appellant has been denied the opportunity 

i 

to have his application so considered. 

i 

i 

i 

Conclusion 

i 

The appellant is entitled to a clear and unequivocal decision on 
the merits of his application for suspension of deportation under the 

j 

i 

1952 Act. The equivocation expressed in the Decision appears to do 

i 

violence to the ordinary observance of procedure in these cases as re¬ 
quired by law. The appellant's deportation clearly would result in ex¬ 
ceptional and extremely unusual hardship to him. 

The Court should enter an order declaring that appellant had met 

i 

the requirements for statutory eligibility for suspension of deportation 

and directing that the Attorney General enter upon the exercise of his 

i 

! 

discretion on appellant's application for suspension of deportation in the 

i 

light of his statutory eligibility therefor. 



i 

I hereby certify that two (2) copies of the appellant's Brief and 

i 

Joint Appendix were delivered to Leo A. Rover, Esq., United States 
Attorney, U. S. District Court House, Washington, D. C., Attorney for 
Appellee, this 20th day of December, 1955. 



! 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IOANNIS VICHOS ) 

256 Pacific St., Apt. 1 ) 

Brooklyn, New York ) ! 

) I 

Plaintiff ) j 

) i 

v. ) Civil Action No. 4509-55 

) 

HERBERT BROWNELL JR. ) Filed: Oct. 13, 1955 

Attorney General of the ) Harry M. Hull, Clerk 

United States ) 

) 

Defendant ) 


COMPLAINT 
■ — ■ 

(Action for Declaratory Judgment and Review under 
the Administrative Procedure Act and for Injunctive Relief) 

j 

The plaintiff respectfully alleges: 

1. That this is an action for declaratory judgment under the 

i 

Declaratory Judgment Act (28 USC 2201) and for review under the Ad- 

i 

ministrative Procedure Act (5 USC 1001 et seq). 

i 

2. That the defendant, Herbert Brownell, Jr., is the Attorney 
General of the United States and is charged with the statutory duty to 
determine, after appropriate hearings, whether aliens who have entered 
the United States are to be deported. The defendant is also vested with 
authority by law to hear applications for suspension of deportation made 

i 

; 

by aliens and after fair hearings exercise his discretion, from the evi¬ 
dence adduced, in a fair and impartial manner in determining whether 
the application should be granted or denied. j 

i 

3. The plaintiff is an alien, citizen of Greece, and not claiming 

| 

American citizenship. 

. j 

4. The plaintiff last entered the United States ^awfully as a sea- 

i 

man on February 1, 1942. He resided continuously in the United States 

i 

i 

up to the time of the filing of this complaint. 

i 
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i 


5. The plaintiff was arrested pursuant to a warrant issued by 
the defendant directing that plaintiff be taken into custody and deported 
for failure to be in possession of a valid immigration visa in that he 
remained in the United States longer than permitted by his original sea¬ 
mans visa. 

6. Thereafter on April 21, 1953, on the charge set out in the 
warrant the plaintiff was accorded an administrative hearing by the 
defendants officers. At this hearing plaintiff filed application for sus¬ 
pension of deportation under Section 244(a) of the Immigration and Na¬ 
tionality Act of 1952 and as a second and alternative relief requested 
voluntary departure. 

7. In support of the application for suspension of deportation 
under Section 244(a) of the Act, plaintiff demonstrated that he entered 
the United States on February 1, 1942, and has resided continuously 
therein up to the date of the filing of this action, that he had been a person 
of good moral character throughout this period, that he was never af¬ 
filiated with any subversive or Communist organisations, that he had 
never been arrested for any offense nor had he any criminal record of 
any kind, that his roots had been firmly established in the United States 
and that if deported he would suffer economic hardship as he is now 61 
years of age and would find it difficult if not impossible to start life over 
again and earn a living in a new locality. 

8. At the hearing the above facts were found and it was conceded 
that the plaintiff met the statutory requirements for eligibility for sus¬ 
pension of deportation. Nevertheless the defendant, without exercising 
the discretion vested in him by law in such cases, arbitrarily decided 
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I 

i 

i 

i 

i 

I 

that plaintiff's application for suspension of deportation should be denied 
although no reason therefor was made apparent on the record. The de- 

i 

fendant then, also without giving a reason therefor, ruled that plaintiff 

i 

be granted the privilege of voluntary departure within a certain time and 

i 

upon failure to so depart, then be deported without delay, j 

i 

i 

9. The summary fashion in which the defendant arbitrarily 

i 

denied plaintiff's application for suspension of deportation was so capri- 

i 

cious as to deny plaintiff basic due process of law. Plaintiff further 

i 

says that had the defendant considered the favorable factors developed 
at the hearing as intended by the statute vesting the defendant with au- 

i 

thority to suspend deportations in cases of this kind, the defendant un¬ 
doubtedly would have entered an order sustaining plaintiff's application; 

i 

but defendant's arbitrary and capricious act in failing to exercise that 

I 

discretion vested in him by law to act upon applications of deportable 
aliens ousted the defendant from authority to even enter an order of vol- 

i 

untary departure and thus the plaintiff was deprived of a fair and impartial 

i 

hearing. 

i 

! 

i 

10. The plaintiff appealed the Hearing Officer’s decision to the 

i 

; 

Board of Immigration Appeals which affirmed the order of deportation of 

the defendant on April 28, 1953, without stating reasons therefor. The 

i 

plaintiff thus has exhausted his administrative remedies and appeals to 

this Court for judicial review of the administrative decision entered by 

j 

the defendant and the Board of Immigration Appeals. Unless the defendant 
is restrained from carrying out and putting into effect his arbitrary and 

I 

capricious order, the plaintiff will be caused to be deported by defendant's 

i 

summary procedures and thus be deprived of a remedy as well as the 
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availability of this Court to review the unlawful action taken by the 
defendant 

11. The plaintiff has now been formally ordered deported by the 
defendant effective October 14, 1955. 

12. Unless the defendant is restrained forthwith from taking the 
plaintiff into custody and deporting him, the plaintiff will be irreparably 
injured and deprived of access to this or any other Court to seek the 
relief to which he is entitled. 

WHEREFORE, plaintiff prays the Court to: 

1. Enjoin the defendant from taking him into custody and 
deporting him until this complaint is heard on the merits. 

2. Review the administrative proceedings of the defendant, 
declare them null and void and issue a temporary restraining order fol¬ 
lowed by a preliminary injunction restraining the defendant from taking 
any action pending review by this Court. 

3. Remand the cause to the defendants hearing officers for 
further hearing and correction of the erroneous procedures upon which 
the defendants decision is now premised. 

4. And for such other and further relief as may seem just. 


Joseph J. Lyman 
Attorney for Plaintiff 
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Filed: Oct 28, 1955 
Harry M. Hull, Clerk 

ANSWER ! 

i 

i 

Now comes the defendant by his attorney, the United States At- 

i 

torney, and answers the complaint of the plaintiff as follows: 

i 

i 

First Defense 

- I 

< 

Responding specifically to the numbered paragraphs of the com- 

! 

j 

plaint the defendant avers: 

1. The defendant is not required to answer the allegations con- 

i 

tained in paragraph 1 of the complaint. 

i 

2., 3., and 4. Admitted. 

5. It is admitted that the plaintiff was arrested pursuant to a 

I 

warrant of arrest. It is alleged that the said warrant of arrest was 
issued by the District Director, Immigration and Naturalization Service, 

i 

New York District, on February 27, 1953 and it is further alleged that 

i 

i 

the said warrant charged that the plaintiff was in the United States in 

! 

violation of ''Section 241(a)(9) of the Immigration and Nationality Act, in 

j 

that, after admission to the United States as a non-immigrant, to wit, a 

seaman under Section 3(5) of the Immigration Act of 1924, he failed to 

j 

comply with the conditions of such status. ” 

6. Admitted. 

j 

7. It is admitted that in support of his application for suspension 
of deportation the plaintiff testified that he entered the United States in 

i 

1942, that he had resided continuously in the United States since that 

i 

date, that he had been a person of good moral character, that he had 

i 
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never been affiliated with any subversive organizations and that he had 
never been arrested. It is denied that the plaintiff demonstrated or 
established that his roots were firmly established in the United States, 
and that if he were deported he would suffer economic hardship. To the 
contrary, it is averred that the plaintiff's testimony and the documentary 
evidence which he submitted in support thereof failed to establish that he 
would suffer any exceptional or extremely unusual hardship in the event 
of his deportation. 

8. It is admitted that the plaintiff established statutory eligibility 
for suspension of deportation in that he established the residence require¬ 
ments and the good moral character requirements of the statute. It is 
denied that the defendant failed to exercise the discretion vested in him 
in connection with the plaintiff’s application for suspension of deportation 
and it is further denied that the defendant arbitrarily decided the plaintiff's 
application for suspension of deportation. To the contrary, it is averred 
that the defendant did exercise his discretion and that the said discretion 
was reasonably and properly exercised in the administrative proceeding. 

It is denied that the defendant gave no reason for his action in denying the 
application for suspension of deportation as submitted by the plaintiff and 
to the contrary it is averred that the administrative record, the decision 
of the special inquiry officer and the decision of the Board of Immigration 
Appeals clearly show the basis upon which the said application for sus¬ 
pension of deportation was denied. It is further denied that the plaintiff 
failed to give any reasons with respect to plaintiff's application for vol¬ 
untary departure and to the contrary it is averred that the opinion of the 
special inquiry officer affirmatively shows the basis upon which he granted 
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I 

voluntary departure to the plaintiff and the Board of Immigration Appeals 
approved that grant, and that reasoning. The special inquiry officer 

i 

stated: 

I 

”Since, however, he has established statutory eligibility 
for the privilege of voluntary departure in lieu of deporta¬ 
tion and since he has resided in the United States for a 
fairly considerable number of years and states that if 
granted the privilege of voluntary departure, he may, 
perhaps, in the future return as a seaman and seek shore 
leave, and since he has stated if he so returns he will not 
again illegally remain in the United States, it is believed 
he should be granted the privilege of voluntary departure 
for which he has established statutory eligibility. T ’ 

i 

9. It is denied that the defendant’s denial of plaintifFs applica- 

I 

tion for suspension of deportation was made in any summary fashion and 

it is further denied that the said action was arbitrarily done and further 

| 

denied that it was capriciously performed. It is further denied that the 

i 

i 

plaintiff was denied due process of law by the defendant’s decision. It 
is further alleged that the defendant did consider all of the factors de¬ 
veloped during the course of the hearing in connection with the plaintiff’s 

case including all of the favorable as well as all of the unfavorable factors. 

j 

It is further denied that the defendant failed to exercise the discretion 
vested in him in connection with the determination of applications for 
suspension of deportation and, to the contrary, it is alleged that the de- 

i 

fendant did upon the entire administrative record exercise his discretion 

i 

and that the said exercise of discretion was reasonably and properly 

i 

i 

made and was not arbitrarily or capriciously made. It is specifically 
denied that the plaintiff was denied a fair and impartial hearing and, to 

i 

the contrary, it is alleged that the hearing which was accorded to the 

j 

plaintiff was fair and impartial. 

j 

I 

i 

i 

i 

i 

I 

j 

i 

j 

i 

I 

i 
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10. It is admitted that the plaintiff appealed from the decision of 
the hearing officer to the Board of Immigration Appeals and that that 
Board by order dated August 28, 1953, affirmed the decision of the hear¬ 
ing officer. It is admitted that the plaintiff has exhausted his administra¬ 
tive remedies. It is denied that the order of defendant was in any way 
arbitrary or capricious and to the contrary it is averred that the said 
order was reasonable and proper. The remaining allegations of para¬ 
graph 10 are denied. 

11. It is admitted that the plaintiff has been ordered deported 
from the United States by the defendant. It is alleged however that the 
final administrative order in connection with deportation proceedings 
was the order of the Board of Immigration Appeals dated August 28, 1953. 
It is, however, admitted that by letter dated September 21, 1955, the 
plaintiff was directed to surrender for deportation on October 14, 1955. 
However, that demand has been withdrawn by reason of the institution of 
the instant cause of action. 

12. Denied. 


Second Defense 

For further answer and as a separate and complete defense to 
the complaint the defendant avers that the complaint fails to set forth a 
claim upon which this Court may grant relief. 

Third Defense 

For further answer and as a separate and complete defense to 
the complaint the defendant avers that the entire administrative deporta¬ 
tion proceeding has been properly conducted pursuant to law and 


JA-8 
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| 

regulation; that there has been no arbitrary or capricious determination 

j 

made anywhere within the said administrative proceedings; that the final 
result is premised upon a careful consideration of the complete adminis- 

i 

trative record together with the application of the appropriate statutory 

i 

law; that there has been a judicious exercise of discretion by the admin¬ 
istrative authorities; that such discretion having been reasonably and 

properly exercised and such determinations having been reasonably and 

| 

properly made should not be disturbed by this Court. 

WHEREFORE having fully answered plaintiff’s complaint the de- 

fendant demands judgment together with the costs of this action. 

| 

i 

/s/ Leo A. Rover j 
LEO A. ROVER 
United States Attorney 

i 

i 

| 

* * * * * 

j 

Filed: Oct. 28, 1955 
Harry M. Hull, Clerk 

i 

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 
Comes now the defendant by his attorney, the United States At¬ 
torney, and moves this Court to grant summary judgment to the defend- 

i 

ant on the grounds that: (1) the complaint fails to state a claim upon which 

j 

relief may be granted; (2) there is no genuine issue of material fact and 

! 

i 

the defendant is entitled to judgment as a matter of law. 

i 

Attached hereto and made a part hereof is the certified adminis- 

trative record of the Immigration and Naturalization Service relating to 

the plaintiff, File No. E-084239. j 

Is/ Leo A. Rover 
LEO A. ROVER 
United States Attorney 
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* * * * * 

Filed: Nov. 9, 1955 
Harry M. Hull, Clerk 

CROSS-MOTION FOR SUMMARY JUDGMENT 
The plaintiff moves the Court to grant summary judgment in his 
favor on the ground that there is no genuine issue of material fact in 
controversy and that plaintiff by reason thereof is entitled to judgment 
as a matter of law. 

Plaintiff prays that the certified administrative record of the Im¬ 
migration and Naturalization Service relating to the plaintiff, File No. 

E-084239, be made a part hereof. That file was made a part of the de¬ 
fendant’s motion for summary judgment and is presently on file in this 
Court. 


Joseph J. Lyman 
Attorney for Plaintiff 


Filed: Nov. 14, 1955 
Harry M. Hull, Clerk 


ORDER 

This cause having come on to be heard on the plaintiff’s motion 
for a preliminary injunction and motion for summary judgment, and the 
defendant’s motion for summary judgment, and the Court having heard 
the oral argument of counsel for both parties and considered the plead¬ 
ings herein and the Court having found that there was no genuine issue of 
material fact and that, as a matter of law, defendant was entitled to judg¬ 
ment, it is this 14th day of November, 1955 
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I 

I 

! 

i 

i 

i 

i 

ORDERED that the defendant's motion for summary judgment be 

I 

and the same is hereby granted and that the plaintiff's motion for sum¬ 
mary judgment be and the same is hereby denied and it is j 

FURTHER ORDERED that the plaintiff's motion for preliminary 

| 

injunction be and the same is hereby denied as being moot and it is 

FURTHER ORDERED that the plaintiff is granted a stay of thirty 

i 

i 

(30) days from the date of this order within which to perfect an appeal 

i 

should he so desire; Provided, however, that if the decision of the United 
States Court of Appeals in the case of Asikese v. Brownell or Melachrinos 

i 

v. Brownell , is handed down within the period of the stay in a manner 

adverse to the instant plaintiff's legal position, the stay granted herein 

shall be terminated as of that date. j 

/s/ Edward A. Tamm 
JUDGE! 

i 


* * * * * 

i 

i 

! 

Filed; Nov. 28, 1955 
Harry M. Hull, Clerk 

i 

NOTICE OF APPEAL 

i 

Notice is hereby given this 28th day of November, 1955, that 

i 

IOANNIS VICHOS hereby appeals to the United States Court of Appeals 

i 

for the District of Columbia from the judgment of this Court entered on 
the 14th day of November, 1955, in favor of Herbert Brownell Jr., At- 

i 

torney General of the United States, against said Ioannis Vichos. 

j 

i 

/s/ Joseph J. Lyman _ 

Joseph J. Lyman 
Attorney for Plaintiff 

* * * * * i 


JA-11 





UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
New York 4, New York 


File: E-084239 

In re: IOANNIS VICHOS 

IN DEPORTATION PROCEEDINGS 

IN BEHALF OF RESPONDENT: Edward Kroin, Esq. 

Ass’d with Leo Ypsilanti 
51 Chambers Street 
New York, New York 


CHARGES: 

Warrant: Section 244(a)(9), Immigration and Nationality 

Act-admitted to the United States as a nonimmigrant 
seaman-Section 3(5), Act of 1924-failed to comply 
with the conditions of status 

Lodged: None 

APPLICATION: Suspension of deportation-Section 244a-I&N Act or 

voluntary departure in lieu of deportation. 

DETENTION STATUS: Release on $1,000 bond 

WARRANT OF ARREST SERVED: March 3, 1953 

ORAL DECISION OF THE SPECIAL INQUIRY OFFICER ENTERED 
ON APRIL 21, 1953 


DISCUSSION: This record relates to a 59 year old married alien, a 
native and citizen of Greece who claims to have last entered the United 
States at the port of Philadelphia, Pennsylvania on February 1, 1942 
as a member of crew of the Steamship George Embericos, and who 
further claims he was at that time admitted as a seaman under Section 
3(5) of the Immigration Act of May 26, 1924 for shore leave only. He 
has stated that at the time of entry it was his intention to depart within 
the authorized period of admission. That entry has not been verified 
and the facts as to entry are based upon the respondent’s own testi¬ 
mony. The entry was a lawful one. Since he has remained beyond 
the period for which he was admitted without securing extension of 
stay, and since he has been employed ashore in the United States 
without the permission of the Immigration Service, it must be found 
that although the entry was a lawful one, that he is at this time 
amenable to deportation on the charge set forth in the warrant of 
arrest. 

In the course of hearing the respondent made application for the 
privilege of suspension of deportation under Section 244(a) of the 
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Immigration and Nationality Act and in the alternative he asked for 
the privilege of voluntary departure in lieu of deportation. There is 
no evidence that the respondent has been other than a person of good 
moral character for the past 5 years and a finding will be made that 
the respondent has established good moral character for the statutory 
period, although there has been stipulated in evidence as Exhibit 5, 
a record of the Police Department, City of New York, j The respond¬ 
ent has denied any arrests or subversive affiliations. No character 
investigation has been requested in this case. The respondent has 
no relatives in the United States other than a cousin to whom he 
claims he has given some $400 in cash in 1952 and about $200 in 
cash in about 1951. He states that she is married and that her hus¬ 
band does not earn sufficient money for her adequate support and he 
therefore contributes to that support. He has, however, stated that 
she is not dependent upon him for support. In Greece he has a wife 
and some cousins. The respondent has stated that sinte coming to 
the United States he has sent whatever funds were available to him 
for her support. He entered the United States on about 4 occasions. 
On each occasion he was admitted as a seaman. He first entered 
the United States in 1927, again entered the United States in about 
1937, again in 1940, and he last entered the United States as afore¬ 
mentioned in 1942. The respondent has testified that from about 
1939 to 1942 he served as a seaman on various allied vessels. He 
has also testified that one of his reasons for so serving was to help 
the allied war effort. He has acknowledged the fact that the allied 
forces and specifically the United States required the services of 
seamen after we became engaged in war. He, however, stated he 
did not return to sea because after being ashore for one year due to 
the fact he was physically incapable of serving on vessels, he became 
so enamored of this country that he decided to remain in this country 
permanently. In about 1943 he secured employment ih a war plant 
and worked on defense contracts for about a year and a half. There¬ 
after he claimed to have suffered an injury to his eye and to be un¬ 
able to continue in such employment. He then took up his present 
trade, that of restaurant worker. Of this employment he today earns 
about $53. 00 a week as a cook. His assets consist of approximately 
$500 in cash, bonds valued at $1,000 and various items of personal 
effects valued at $500. The respondent has stated that if he is de¬ 
ported his cousin in the United States would suffer a hardship be¬ 
cause she would be deprived of certain moneys and he would be un¬ 
able to adequately support himself and his wife in Greece. He has 
also stated, however, that in prior years before coming to the United 
States he was able to earn a livelihood for himself. There is no 
other evidence to establish hardship if the respondent were deported 
from the United States other than his unsupported statement that he 
cannot adequately support himself and his wife. It is not believed 
that the evidence justifies a finding that the respondent's deportation 
would result in an exceptional and extremely unusual hardship such 
as that which is required in Section 244(a) of the Immigraticn and 
Nationality Act. • Even if it should be found that the respondent has 
established statutory eligibility for the privilege of suspension of 
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deportation which he has requested, as a matter of discretion this 
relief should be denied to him. The respondent knowing of the need 
for allied seamen did not return to the sea when he was physically 
able to do so as a matter of whimsy on his part. The respondent 
has no close ties in the United States and there is no merit to his 
application separate and apart from such merit as exists from mere 
physical presence in the United States. In view of the fact he has 
failed to establish exceptional and extremely unusual hardship, and 
in view of the fact if even he be found to have established statutory 
eligibility, the facts in this case do not warrant the exercise of dis¬ 
cretionary relief which he seeks, suspension of deportation will be 
denied to him. Since, however, he has established statutory eligi¬ 
bility for the privilege of voluntary departure in lieu of deportation 
and since he has resided in the United States for a fairly consider¬ 
able number of years and states that if granted the privilege of vol¬ 
untary departure, he may, perhaps, in the future return as a sea¬ 
man and seek shore leave, and since he has stated if he so returns 
he will not again illegally remain in the United States, it is believed 
he should be granted the privilege of voluntary departure for which 
he has established statutory eligibility. I therefore set forth the 
following findings of fact and conclusions of law on the issue of 
deportation, and upon the entire record my decision as follows: 

FINDINGS OF FACT AS TO DEPORTABILITY: 

(1) That the respondent is an alien, a native and citizen of 
Greece. 

(2) That the respondent last entered the United States on or 
about February 1, 1942 as a seaman on the Steamship 
George Embericos at the port of Philadelphia, Penn¬ 
sylvania and was admitted under Section 3(5) of the Im¬ 
migration Act of May 26, 1924 for shore leave, only. 

(3) That the respondent at the time of entry intended to 
depart from the United States within the period of his 
admission. 

(4) That the respondent has not secured an extension of 
temporary stay and has been employed in the United 
States without permission of the immigration authorities. 

CONCLUSION OF LAW AS TO DE PORTABILITY: 

That the respondent is subject to deportation under Section 
241(a)(9) of the Immigration and Nationality Act on the charge 
that after admission to the United States as a nonimmigrant, 
to wit, a seaman under Section 3(5) of the Immigration Act 
of 1924, he failed to comply with the conditions of such status. 

ORDER: It is ordered that the alien be granted voluntary departure 
at his own expense in lieu of deportation within such period of time 
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or authorized extensions thereof and under such conditions as the 
District Director or Officer in charge having administrative juris¬ 
diction of the office in which the case is pending shall direct 

j 

IT IS FURTHER ORDERED that if the alien fails to depart when and 
as required the privilege of voluntary departure shall be withdrawn 
without further notice or proceedings and the alien deported from 
the United States in the manner provided by law on the charge con¬ 
tained in the warrant of arrest 

j 

/s/ William Fliegelman _ 

WILLIAM FLIEGELMAN 
Special Inquiry Officer 


* * * * * 

i 

j 

i 

I 


DEPARTMENT OF JUSTICE 
Board of Immigration Appeals 


Decision 


File: E-084239 - New York 

11 

In re: IOANNIS VICHOS 

IN DEPORTATION PROCEEDINGS 

IN BEHALF OF RESPONDENT: Leo E. Ypsilanti, Esquire 

51 Chambers Street, 

New York 7, New York 
(Heard August 11, 1953) 

CHARGES: j 

Warrant Act of 1952 - After admission as a nonimmigrant 

seaman under Act of 1924 - Failed 
to comply with conditions of status 
section 241(a)(9) 

Lodged: None 

i 

j 

APPLICATION: Suspension of deportation or voluntary departure 

i 

DETENTION STATUS: Released on $1000 bond 

i 
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i 

• j 

August 28, 1953 



i 


WF:lw 


i 



This case is before us on appeal from a decision of a special inquiry 
officer on April 21, 1953, directing that the respondent be granted vol¬ 
untary departure and that he be deported if he fails to depart voluntarily. 

The respondent is a 59-year-old married male, native and citizen of 
Greece, who last entered the United States on February 1, 1942 as a 
seaman. Counsel does not contest the finding of deportability but re¬ 
quests suspension of deportation or in the alternative that the respond¬ 
ent be permitted to depart within 90 days. After careful consideration 
of the record and counsel’s representations at the oral argument, we 
do not believe that this case merits suspension of deportation. However, 
we will grant counsel’s request that the respondent be afforded a period 
of 90 days within which to effect his voluntary departure. 

ORDER: It is ordered that the order of the special inquiry officer on 
April 21, 1953 be and the same is hereby withdrawn. 

IT IS FURTHER ORDERED that the alien be permitted to depart from 
the United States voluntarily without expense to the Government, to any 
country of his choice, within such period of time, in any event not less 
than 90 days, and under such conditions as the officer-in-charge of the 
District deems appropriate, conditioned upon consent of surety. 

IT IS FURTHER ORDERED that if the alien does not depart in accordance 
with the foregoing, he be deported from the United States in the manner 
provided by law on the charge stated in the warrant of arrest 

/s/ Leigh L. Nettleton 
Acting Chairman 
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(Hearing, File No. E-084239, held April 21, 1953, attached as 

i 

exhibit to defendant’s motion for summary judgment, pp. 5, 6) 

i 

"SPECIAL INQUIRY OFFICER TO RESPONDENT: 


* * * * * 

Q You say when you entered the United States in 
1942 it was your purpose to secure treatment 
for a hernia as I recall. How soon after yoU 
entered the United States did you receive such 
treatment? A About 17 days after I left the 
ship. 

i 

Q And when were you released from the hospital? 

A After one month. 

j 

Q And at that time were you fit to resume employ¬ 
ment? A I was not fit to work. The doctor told 
me I should take a rest for another month. I 

I 

i 

Q Did you make any effort to secure employment on 
a vessel after 2 months? A I did not look for work 
because I was still ill. 

| 

Q When did you find yourself physically fit to seek 
employment? A After one year. 

i 

Q Did you seek any employment? A I went to look 
for work, but at the same time I like this country, 
and I got used to this country and I want to stay 
here. 


♦ * * * * 

j 

i 

Q Did you actually seek employment on any vessel 
after that year? A Yes, I did go. 

i 

Q Where? A To different steamship agents. 

Q For how long a period did you look for work on 
ships? A I went to look for work for about 2 
months. j 

i 

Q And then did you give up looking for work on 
ships? A That is correct. ” 
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(pp. 9, 10, 11): 


’’COUNSEL TO RESPONDENT: 


* * * * * 

Q Since your arrival in the United States and up to 
the present time have you been steadily employed 
except for those periods of time in which you state 
you were sick or ill? A Yes. 


* * * * * 

Q Before your last arrival in the United States what 
was your occupation? A I was always a seaman. 

Q And what were you doing during the period of 
World War II? A I was working on the ships. 

Q Were you at any time during the period of World 
War II working in any ships which were doing 
convoy duty for the allies? A Yes. 

Q Will you state during what periods you were so 
engaged and what you did in connection with your 
work during such periods? A I started to work 
on ships in 1939 and I worked all during the War 
until I remained in the United States on my last 
arrival. 

Q At any time during these trips that you made on 
convoy, convoy laden ships, were any of your 
ships ever attacked by the enemy? A Yes. 

Q And how many occasions and where were these 
ships attacked? A We were attacked by the 
enemy in Port Said and in Suez, and also in the 
Ismalia. 

Q Now, while you were in the United States during 
World War II were you working in any defense 
plants? A Yes. 

Q For how long had you been employed and for 
what company were you then working for? A 
Lewis Stephen. 

SPECIAL INQUIRY OFFICER TO RESPONDENT: 

Q Do you refer to the Lewis who wrote a letter in 
your own behalf? A Stephen J. Lewis Engineering 
Company. I mailed a letter to Washington, and I 
asked them to allow me to work in ammunition 
factories. 
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COUNSEL TO RESPONDENT: 

Q And Washington granted you the right to employ 
you? A Yes. Washington sent two persons to 
interrogate me and I had some witnesses and 
then I was allowed to work in such factories. 

i 

i 

Q During the course of your employment in this 
defense plant did you meet with an accident? 

A Yes. One day while I was working in the 
factory a piece of steel jumped in my eye. i 

i 

Q As a result of that accident were you hospital¬ 
ized or received medical attention by the Com¬ 
pany’s doctors? A Yes. They sent me to! the 
doctor and I received medical attention. 

i 

i 

Q How long were you out of work or unable to 
work by reason of this injury to your eye? 

A From 10 months to one year. 

i 

Q Which eye was that that was injured? A My 
right eye. 

Q What is the condition of your eye at the present 
time? A I don’t see so well. i 

i 

i 

Q As a result of that accident were you able to 

continue your employment as a machinist? A No. 

j 

Q And after that time you took work as a restaurant 
worker, is that correct? A Yes, because I 
couldn’t work in the factory any longer. ” 


* * * * * 


I 

i 

| 
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IN THE MATTER OF S. - A-5388920 - B. L A. 8/13/53 Int. Dec. #491 


CHARGE: 


Warrant: Act of 1924 - Remained longer - Transit 

DISCUSSION AS TO DEPORTABILITY: Respondent is 48 years old, 
single, female, a native and citizen of the British West Indies, who last 
entered the United States at the Port of Buffalo, New York, by train 
from Canada on September 13, 1925. That entry has been verified. 
Respondent was admitted in transit to the British West Indies. At the 
time of her entry in 1925 it was her intention to proceed to the British 
West Indies after visiting relatives in this country. She has stated that 
after she had been here a little while her mother in the British West 
Indies died. Having some relatives here and no remaining close relatives 
in her native country, she decided to remain permanently in the United 
States. She is deportable on the charge stated in the warrant of arrest. 

DISCUSSION AS TO ELIGIBILITY FOR SUSPENSION OF DEPORTATION: 
Respondent has applied for the privilege of suspension of deportation 
under section 244(a) (1) of the Immigration and Nationality Act of 1952. 
The special inquiry officer held that she is not eligible for suspension of 
deportation under that section of the statute, and granted her voluntary 
departure. 

In order to qualify for suspension of deportation under section 244(a) (1) 
of the 1952 act it is necessary that the alien comply with certain require¬ 
ments set forth in that statute. Those requirements and the manner in 
which respondent has complied with them are as follows: 

(1) The alien must have applied to the Attorney General for suspension 
of deportation within five years after the effective date of the act which 
is December 24, 1952. The hearing was reopened in order that this 
alien could apply under the present law, which she did on March 24, 1953. 

(2) She must have entered the United States more than two years prior 
to the passage of this act. Respondent last entered the United States in 
1925, and has lived in the United States continuously for almost 28 years. 

(3) She must be deportable under any law of the United States, but must 
not have been a member of any class whose deportation could not have 
been suspended by reason of section 19(d) of the Immigration Act of 1917, 
as amended. Respondent is not now and never has been a member of or 
associated with any of the organizations proscribed by that section of the 
1917 Act, nor has she ever been found to have been a criminal, prosti¬ 
tute, or mentally or physically defective at time of entry, or a member 
of any of the other classes described in section 19(d) as persons to whom 
suspension of deportation may not be granted. 

(4) The alien must have been physically present in the United States for 
seven years before her application for suspension of deportation. As 
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stated above, respondent has been in the United States continuously for 
almost 28 years. 

! 

(5) The alien must be a person of good,moral character, j The special 
inquiry officer found, and the record sustains his finding,! that respond¬ 
ent has been a person of good moral character for the seven years im¬ 
mediately preceding the date of her application for suspension of 
deportation. 

(6) It must be found that deportation of the alien would result in ’’excep¬ 
tional and extremely unusual hardship” to the alien or to jhis citizen or 
legally resident alien spouse, parent or child. In determining whether 
or not the deportation of the alien would result in ’’exceptional and ex¬ 
tremely unusual hardship” we consider, among others, the presence of 
certain basic factors. It is not necessary that all factors be existent in 
every case in order to find the necessary degree of hardship, but at 
least several factors should be present: 

i 

i 

(a) Length of residence in the United States. As we have 

stated, this alien has been present in the United States 
almost 28 years. Respondent has stated that;, once 
having been admitted to the United States from Canada, 
she did not realize that it was illegal for her to remain 
permanently. Hers was not a surreptitious entry. It 
is important also that since there was no suspension 
statute in existence until 1940, respondent clearly was 
not an alien who entered the United States with precon¬ 
ceived intention of avoiding immigration restrictions 
and apprehension until it became possible to take advan¬ 
tage of the suspension provisions. j 

i 

i 

(b) Family ties. Respondent is single, and her closest 

relatives in the United States are two aunts. There¬ 
fore she does not present the factor of close relatives 
or dependents. j 

i 

i 

(c) The possibility of obtaining a visa abroad. The respond¬ 
ent comes from the British West Indies, St. Kitts, which 
is in the Leeward Islands. Under the Immigration and 
Nationality Act of 1952 the annual quota for this group is 
100, within the quota for Great Britain and Northern 
Ireland. This quota is presently oversubscribed. It would 
probably be necessary for respondent to wait a consider¬ 
able time before she would be able to secure a quota im¬ 
migration visa. 

i 

(d) The financial burden on the alien of having to go abroad 
to obtain a visa. Respondent has always worked since 
she has been in the United States and has never received 
public assistance. However, she has spent considerable 
money helping her relatives in the British West Indies, 
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and is a person with very limited assets, apparently 
possessing approximately $1400. For the past six 
years she has been employed at a children’s day 
nursery, where she is considered a valuable employ¬ 
ee, and earns $48 a week. Respondent never worked 
in the British West Indies, and believes that it would 
be difficult for her to secure employment in that 
country. 

(e) The health and age of this alien are not such that it 
would be difficult for her to undertake the journey 
to her native country. 

It is our opinion that deportation for this alien would constitute excep¬ 
tional and extremely unusual hardship to her, because of the length of 
time she has lived in the United States, because of the length of time it 
would take her to obtain a visa in her native country, and because of her 
limited assets. It is our opinion that for these reasons, and because 
respondent meets the other requirements of the statute, as set forth 
above, she is a person who is entitled to suspension of deportation. 

ORDER: It is ordered that the order of the special inquiry officer of 
March 24, 1953, be withdrawn. 

IT IS FURTHER ORDERED that the deportation of the alien be suspended 
under the provisions of section 244(a) (1) of the Immigration and Nation¬ 
ality Act. 

IT IS FURTHER ORDERED that if during the session of the Congress at 
which this case is reported, or prior to the close of the session of the 
Congress next following the session at which this case is reported, the 
Congress passes a concurrent resolution stating in substance that it 
favors the suspension of such deportation, the proceedings be canceled 
upon the payment of the required fee and that the alien if a quota immi¬ 
grant at the time of entry and not then charged to the appropriate quota 
be so charged as provided by law. 


JA-22 


BRIEF FOR APPELLEE 




UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

► - 

► No. 12,994 





l 


irr • 


t 


* 


I 

r 


I 


l 


} 

i 


IOANNIS VICHOS 


Appellant 


v. 


HERBERT BROWNELL, JR. 

Attorney General of the United States 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT i 
FOR THE DISTRICT OF COLUMBIA 


J 

I 

LEO A. ROVER __ 

United States Attorney 


LEWIS CARROLL 
WILLIAM F. BECKER 

JOHN v. KERN, III _ 

Assistant United States Attorneys 


f 


I 


L 


i 

i 

i 






No. 12,994 


QUESTION PRESENTED 

In a deportation case, where appellant alien is a Greek citizen 
who entered the United States in 1942 and has since remained here illegally 
and who does not now contest his deportability but applied for suspension 
of deportation, and where a special inquiry officer of the Immigration 
and Naturalization Service determined, upon the evidence adduced, that 
deportation would not result in such exceptional and extremely unusual 
hardship to appellant as to make him eligible for statutory relief 
from deportation, and where the officer concluded that even if appellant 
established such hardship the facts of his case did not warrant suspension 
of deportation in the exercise of the Attorney General’s statutory dis¬ 
cretion, and where the Board of Immigration Appeals affirmed on appeal, 
and where appellant filed action in the District Court for a declaratory 
judgment and for review, and where the District Court granted appellee’s 
motion for summary judgment, in the opinion of the appellee, the follow¬ 
ing Question is presented: 

1. Was the District Court correct in granting the motion for 
summary judgment on the ground that appellee was entitled to judgment as 


a matter of law? 
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No. 12,994 


ICANNIS VICHOS Appellant 

v. 

HERBERT BROWNELL, JR. Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT 0* COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant alien, a 59 year old man, is a native and citizen of 
Greece. In February, 1942, he was admitted into the United States at 
the port of Philadelphia as a seaman on shore leave only. He has remained 
in this country since that time, and was arrested in March, 1953, for 
deportation for failure to have complied with the condition under which 
he had been admitted in violation of Section 241(a)(9) of the Immigration 
and Nationality Act of 1952, 66 Stat. 206,8 U.S.C. % 1251(a)(9) (1952) 

(J.A. 12). 

Appellant Vichos did not contest his deportability but rather 
applied for suspension of deportation or for the privilege of voluntary 
departure in lieu of deportation (J.A. 12,13). On April 21, 1953, a 
special inquiry officer of the Immigration and Naturalization Service, 
after a hearing, found: appellant was and had been a person of good 
moral character; there was no evidence that he ever had been arrested 
or had any subversive affiliations; his wife and some cousins resided in 
Greece and he sent her whatever money was available to him for her support; 
a cousin lives in the United States to whose support he contributes, but 
who is not dependant upon appellant for support; he works as a cook 
earning about &53.00 a week and he has total assets in the amount of 
about $2,000.00; he v r orked as a seaman on allied vessels from 1939 until 
the time of his entry into this country in 1942, after which he decided 
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to remain here and, sometime later, obtained employment in a war plant 

i 

(J.A. 13,17,18). 

Although appellant contended that if he were deported he v'ould 

i 

be unable to support adequately himself and his wife in Greece, he did 
admit to having been able to earn a'iivlihood prior to entering the 
United States. The special inquiry officer concluded: ! 

i 

There is no other evidence to establish hardship if the 
respondent were deported from the United States other than his 
unsupported statement that he cannot adequately support himself 
and his wife. It is not believed that the evidence justifies 
a finding that the respondent's deportation would result in 
an exceptional and extremely unusual hardship such as that 
which is required in Section 244(a) of the Immigration and 
and Nationality Act. Even if it should be found that the 
respondent has established statutory eligibility for the 
privilege of suspension of deportation which he has requested, 
as a matter of discretion this relief should be denied- to him. 
The respondent knowing of the need for allied seamen did not 
return to the sea when he was physically able to :do so as a 
matter of whimsy on his part. The respondent has no close 
ties in the United States and there is no merit to his appli¬ 
cation separate and apart from such merit as exists from mere 
physical presence in the United States. In view;of the fact he 
has failed to establish exceptional and extremely unusual 
hardship, and in view of the fact if even he be found to have 
established statutory eligibility, the facts in this case do 
not warrant the exercise of discretionary relief which he 
seeks, suspension of deportation will be denied to him. 

Since, however, he has established statutory eligibility for 
the privilege of voluntary depa’-ture in lieu of deportation 
and since he has resided in the United States fpr a fairly 
considerable number of years and states that if granted the 
privilege of voluntary departure, he may, perhaps, in the future 
return 4» a seaman and seek shore leave, and sinpe he has stated 
if he so returns he will not again illegally remain in the 
United States, it is believed he should be granted the privilege 
of voluntary departure for which he has established statutory 
eligibility.(J.A. 13-14). 

Appellant Vichos appealed to the Board of Immigration Appeals 

i 

i 

from the special inquiry officer's final order denying suspension of 
deportation but granting voluntary departure in lieu of deportation (J.A. 
15). On August 28, 1953, the Board concluded: 

i 

«fter careful-consideration of the retord and counsel's; 
representations at the oral argument, we do not believe that 
this case merits suspension of deportation. However, we will 
grant counsel's request that the respondent be afforded a 
period of 90 days within which to effect his voluntary departure. 
(J.A. 16). I 

! 

On October 13, 1955, appellant brought action in the District 
Court for a declaratory judgment and for review under the Administrative 
Procedure Act, 5 U.S.C. § 1001 (1952) on the ground that both the special 

i 

inquiry officer and the Board, acting for appellee, arbitrarily and 
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capriciously failed to exercise the discretion vested in them (J.A. 1-4). 
On October 28, appellee moved for summary judgment and on November 9, 
appellant filed a cross motion for summary judgment (J.A. 9,10). 

On November 14, the District Court denied appellant's cross motion and 
granted appellee's motion on the ground that there was no genuine issue 
of material fact and appellee was entitled to judgment as a matter of lav. 

On November 28, appellant noted his appeal and on December 9, 
he obt?.ined from this Court a stay of deportation (J.A. 10,11). 
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STATUTE INVOLVED 


Section 244 of the Immigration and Nationality Act of 1952, 

i 

66 Stat. 214, 8 U.S.C. § 1254(a) (1952) provides: 

As hereinafter prescribed in this section, thb Attorney- 
General may, in his discretion, suspend deportation and 
adjust the status to that of an alien lav'fully admitted for 
permanent residence, in the case of an alien v’ho — 

(1) applies to the Attorney General within five ytars 
after the effective date of this Act for suspension of de¬ 
portation; last entered the United States more than two years 
prior to the date of enactment of this Act; is deportable 
under any law of the United States and is not a member of a 
class of aliens whose deportation could not have been suspended 
by reason of section 19(d) of the Immigration Act of 1917, 
as amended; and has been physically present in the; United 
States for a continuous period of not less than seven years 
immediately preceding the date of such application and proves 
that during all of such period he was and is a person of good 
moral character; and is a person whose deportation would, in 
the opinion of the Attorney General, result in exceptional and 
extremely unusual hardship to the alien or to his spouse, 
parent or child, who is a citizen or an alien lawfully 
admitted for permanent residence. . . . (d) Upon the cancella¬ 
tion of deportation in the case of any alien under! this 
section, the Attorney General shall record the alien’s lawful 
admission for permanent residence as of the date the cancella¬ 
tion of deportation of such alien is made and the Secretary 
of State shall, if the alien was classifiable as a quota immi¬ 
grant at the time of entry and was not charged to the appropriate 
quota, reduce by one the quota of the quota area to *’hich the 
alien is chargeable under section 202 for the fiscal year then 
current at the time of cancellation or the next following 
year in which a quota is available . . . 



SUMMARY OF ARGUMENT 


The applicable statute requires a deportable alien to show 
deportation would result in exceptional and extremely unusual hardship 
to himself before such alien is eligible for relief from deportation 
by the Attorney General in the exercise of his statutory discretion. 

The Attorney General, acting through the special inquiry officer and the 
Board of Immigration Appeals, determined deportation would not result 
in such hardship to appellant. When the facts of the record are consid¬ 
ered together with the intent of Congress in enacting such statute, it 
cannot be said on appellate review that such determination was arbitrary 
or capricious. Consequently, appellant is not eligible to obtain sus¬ 
pension of his deportation. In any event, appellee in the proper exercise 
of his statutory discretion denied appellant’s application for suspension 
of deportation and therefore appellant cannot obtain relief from deport¬ 
ation. Appellant makes no showing that such denial was an abuse of dis¬ 
cretion. The District Court correctly rendered judgment for appellee. 


r 


- 5 - 


- 6 - 


ARGUMENT 

I | 

i 

Suspension of Deportation Was Properly Denied 
The pertinent part of the statute,8 United States Code 

i 

9 1254(a)(1) (1952), under which appellant soughtrelief from deporta- 

xJ I 

tion, provides: 


alien himself 


The Attorney General may, in his discretion, suspend 
deportation ... in the case of an alien ... whose de¬ 
portation would, in the opinion of the Attorney General, 
result in exceptional and extremely unusual hardship to 

the alien . . . . (Eknphasis supplied). 

* • 

1 

It is clear, therefore, that a deportable alien must establish 

I 

to the satisfaction of the Attorney General that deportation would 
result in exceptional and extremely unusual hardship to the 
before he would be eligible even to obtain the suspension of deportation 
by the Attorney General in the exercise of the latter*s statutory dis- 

i 

cretion. In the instant case, there was a determination of record 

• ; - 

by appellee, acting through his lawfully designated subordinates, that 

I 

appellant*s deportation would not result in such hardship to appellant. 

| 

Appellant argues that there was no substantial evidence to support this 
determination and that appellee's denial was arbitrary and capricious. 

The crucial point in issue is whether it can be said on the record that 

1 

i 

appellee improperly determined that deportation would not result in 


exceptional and extremely unusual hardship to appellant. If such deter- 

i 

mination is valid, it follows that appellant, as a matter of law, would 

i 


jJ The administrative proceeding against petitioner was begun 

in March, 1953. It is clear therefore, that ’’the mo he stringent 
provisions of the 1952 Act, which require a showing of 'excep¬ 
tional and extremely unusual hardship',” were applicable. Miyagi 'v. 

Brownell, _, U. S. App. , D. C. Cir, No. 12492 (October 13, 

1955). I 


i 


1 


! 


1 




not be able to obtain suspension of deportation* 

The determination by appellee that in his opinion deportation 
would not result in exceptional and extremely unusual hardship to appel¬ 
lant must be considered in the light of Congressional intent. The 
phrase "exceptional and unusually extreme hardship" as a requirement in 
the statute authorizing suspension of deportation was for the admitted 
purpose of drastically curtailing the use of this administrative relief. 
Thus, Senate Report No. 1137, 82nd Cong., 2d Sess. 25 (1952), which 
accompanied the bill which in substance became the law, stated: 

"The term T exceptional and extremely unusual hard¬ 
ship* requires some explanation. The committee is aware 
that in almost all cases of deportation, hardship and 
frequently unusual hardship is experienced by the alien 
or the members of his family who may be separated from 
the alien. The committee is aware, too, of the progressive ¬ 
ly increasing number of cases in which aliens are delib ¬ 
erately flouting our immigration laws by the processes of 
gaining admission into the United States illegally or os ¬ 
tensibly as nonimmigrants but with the intention of establish ¬ 
ing themselves in a situation in which they nay subsequently 
have access to some administrative remedy to adjust their 
status to that of permanent residents . The practice is 
grossly unfair to aliens who await their turns on the quota 
waiting lists and who are deprived of their quota numbers i» 
favor of aliens who indulge in the practice. This practice 
is threatening our entire immigration system and the incen¬ 
tive for the practice must be removed. Accordingly, under 
the bill, to justify the suspension of deportation the hard ¬ 
ship must not only be unusual but must also be exceptionally 
and extremely unusual. The bill accordingly establishes a 
policy that the administrative remedy should be available 
only in the very limited category of cases in which the de¬ 
portation of the alien would be unconscionable. Hardship or 
even unusual hardship to the alien or to his spouse, parent, 
or child is not sufficient to .justify suspension of deporta ¬ 
tion . To continue in the pattern existing under the present 
law is to make a mockery of our immigration system." (Snphasis 
supplied). 

Substantially the same explanation is made in House Report No. 1365, 

32rd Cong., 2d Sess. 62-63 (1952). 

In view of the heavy burden c?.st upon a deportee under the 
present law, it cannot seriously be doubted that the Attorney General 
acted reasonably in determining no such hardship existed on the facts 
in this case. In the light of the Congressional pronouncement, as 











quoted above, that "/r7he bill accordingly establishes a policy that 

I 

the administrative remedy should be available only in the very limited 
category of cases in which the deportation of the alien wopld be uncon¬ 
scionable", it is readily apparent that the special inquiry officer’s 

j 

determination was neither arbitrary nor capricious. Appellant's sole 
contention as to hardship resulting from deportation was that he would 

i 

not be able to support adequately his wife and himself in Greece (J.A.13). 

Such a contention was unsupported by fact or example and is merely specu- 

*» ! 

lation. Even if such contention were supported by fact, it cannot be 

i 

i 

assumed, in light of the purpose of the statute, that Congress intended 
that inability of an alien to support his wife in a foreign country 

i 

was reason to permit him to remain permanently in the United States. 

Under the circumstances, deportation of appellant can hardly be considered 
unconscionable. 

i 

i 

Appellant urges that the special inquiry officer erroneously 

failed to consider the presence of certain basic factors in the instant 

| 

case. Appellant cites a case from the files of the Board of Immigration 

» 

Appeals, decided in 1953, in which suspension of deportation was granted 

i 

to a 48 year old, unmarried female who was a citizen of the British West 
Indies (J.A. 20-22). The factors in that case and the instant case 

I 

are quite dissimilar. There, the alien entered this country from Canada 

i 

in 1925 for the purpose of visiting relatives on her way home to the 

! 

British West Indies. She had not jumped ship nor had she entered surrep- 

• - I 0 

titiously. Her mother died, and, having no other close relatives at home, 
she remained in the United States, Thus, by 1953, her length of resi¬ 
dence in this country amounted to 28 years. The length of Itime she had 

j 

lived here, the fact that she was an unmarried female who would have an 

i 

especially difficult time in obtaining work in the British!West Indies, 

i 

and the fact that her family ties were here and not in her native country 

i 

i 

were additional equities, the absence of which militated against the 



granting of relief from deportation in the instant case. 

The difficulty to be encountered by this Court in attempting to 
determine, on the basis of a cold record in an isolated case, -whose de¬ 
portation would result in exceptional and extremely unusual hardship and 
whose would not result in such hardship point up the recognition by 

Congress for the need of a "special competence" in rendering such ad- 

# + 

ministrative type of relief. Consequently, under the applicable statute, 

it is the Attorney General, acting through subordinates, who must make 

such determinations in his opinion — an opinion that may be based on 

live witnesses, knowledge of comparative situations and experience *• 

gained from many cases of this kind. In the instant case, when the 

* 

record is viewed in the light of Congressional pronouncements, there has 
been no showing by appellant that the determination of the special inquiry 
officer and the Board, acting for appellee, was improper. Absent a showing 
of clear abuse of discretion or failure to exercise discretion, it is 
settled that an applicant for suspension of deportation is not entitled 

m # * 

to judicial relief. See Marcello v. Bonds . 349 U. S. 302, 313-314, 

(1955); Ciannanea v. Neelly . 202 F. 2d 289, 293 (7th Cir. 1953); Kaloudis 
v. Shaughnessy . 180 F. 2d 489 (2nd Cir. 1950); Adel v. Shaughnessy . 183 
F. 2d 371 (2nd Cir. 1950). 

Even assuming arguendo that appellant has established that 
his deportation would result in exceptional and extremely unusual hard¬ 
ship to himself, the Attorney General is still not required to grant 
suspension of deportation. Appellant concedes and the record confirms 
the fact that appellee, acting through the special inquiry officer and 
the Board of Immigration Appeals, exercised his statutory discretion 
and concluded suspension of appellant’s deportation was not warranted by 
the facts of appellant’s case. Among such facts considered were appellant’ 
failure to return to the sea in 1942 in time of need for allied seamen 
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I 

I - 

and his present lack of close ties in this country (J.A. 14, 16).. 

i 

Appellant contends that appellee acted beyond the scope of his 
statutory authority by denying relief from deportation in the exercise 
of his discretion, and yet simultaneously finding that appellant was not 
even eligible for such relief under the statute by reason of the absence 

i 

i 

of exceptional and extremely unusual hardship. Appellant Vichcs has 
misconstrued appellee's opinion and order. Appellee determined there 

i 

would be no exceptional and extremely unusual hardship resulting to 

appellant from deportation after considering all relevant factors. But 

# 

i 

appellee further concluded,assuming arguendo hardship had been established, 
that in the proper exercise of his discretion and upon all the facts of 
the case that suspension of appellant's deportation was ^unwarranted. 

i 

Appellee thus exercised his statutory discretion to deny appellant 

I 

relief after making an assumption arguendo that appellant had established 
the prerequisite hardship. This is akin to common practice of this 
Court and other courts to make assumptions possibly contrary to fact for 
the purpose of decision, which assumption favors the party against whom 

an adverse determination is rendered in another part of the sane opinion. 

! 

Such technique was properly employed by appellee. Moreover, the courts 

General 

have upheld the authority of the Attorney/to deny in the proper exercise 
of his discretion, an application for suspension of deportation by a 
deportable alien who had made himself eligible for consideration for such 
discretionary relief. Weddeke v, Watkins . 166 F. 2d 369, |373 (2nd Cir, 

i . 

i 

1948), cert , denied 333 U. S. 876 (1948); Ciannanea v. Neelly . supra 
at 292; Adel v. Shaughnessy . 3upra at 372. Consequently, if the Attorney 
General may ultimately order denial of relief to a deportable alien who 

i 

I 

has met the statutory requirements, it follows that he may order denial 
of relief, after proper exercise of his discretion,to the deportable alien 

i 

i 

who has failed to meet the statutory requirements. 


! 

i 
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Appellee has concluded that on the record appellant was 

* * 

not eligible to obtain relief from, deportation and that, in any event, 

appellant was not entitled to suspension of deportation. Appellant 

. ✓ 

has failed to show appellee acted improperly or unlawfully. Therefore, 
the District Court was clearly correct in granting appellee’s motion 
for summary judgment, 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


/s/ LEO A. ROVER _ 

LEO A. ROVER 

United States Attorney 

/s/ LEWIS CARROLL _ 

LEWIS CARROLL 

Assistant United States Attorney 

/s/ WILLIAM F. BECKER 

WILLIAM F. BECKER 

Assistant United States Attorney 

/s/ JOHN W. KERN. Ill 

JOHN W. KERN, III 

Assistant United States Attorney 
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IN THE UNITED STATES COURT OF APPEALS 

i 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

| 

IOANNIS VICHOS, ) i 

) ! 

Appellant ) 

■ ) i 

v. ) No. 12,994 

) 

HERBERT BROWNELL, JR. ) 

Attorney General of the ) 

United States, ) 

) | 

Appellee ) 

! 

i 

, i 

REPLY BRIEF OF APPELLANT ! 

The appellant's argument is simply this: The statute which autho¬ 
rizes an alien to adjust his status as an immigrant, despite the fact he is 
deportable, is strongly indicative of the desire of the Congress to retain 
aliens in the United States who have demonstrated their ability to assimi¬ 
late and would otherwise make good citizens despite their presence con¬ 
trary to law. By the same token, the administrative officers vested with v 
authority to pick and choose those who should remain and those who should 
go have their authority clearly cut out for them in the words of the statute. 

i 

i 

The procedure by which they must approach this selection is likewise set 

j 

out in detail and likewise circumvents their activities so that they cannot 
be exercised in an unbridled fashion. 

| 

The pertinent statute is Section 244(a) (1) of the Immigration and 

i 

Nationality Act of 1952, 8 USC 1254(a)(1). Appellant contends that under 

i 

this statute the Attorney General must first ascertain whether the alien 
meets six basic requirements. If the alien does not meet any or all of 
these requirements, that is the end of his hope for suspension of deporta¬ 
tion. If it is found that the alien meets all of these requirements, then and 
only then, is the Attorney General authorized under the statute to enter 

i 

i 

! 

i 


2 


upon the exercise of his discretion. Appellant says that the Attorney 
General nevertheless entered upon the exercise of his discretion despite 
the fact that he found appellant ineligible for such relief at the outset. 

Such administrative gymnastics is nothing more than pre-judgment of 
appellant's application should he be successful in having this Court make 
a finding that he was statutorily eligible. Therefore, such pre-judgment 
is a nullity and has no force and effect in law. Therefore, the issue is 
confined to the sole question as to whether the appellant, under the evi¬ 
dence, would suffer exceptional and extremely unusual hardship should 
he be deported. Appellant believes that the evidence sustains his con¬ 
tention that such "hardship" would be suffered and therefore the case 
should be remanded with directions to the Attorney General to exercise 
his discretion within the bounds allowed him by the 1952 Act. 

. At page 7 of appellee’s brief, excerpts of Senate Report No. 1137, 
82nd Cong ,, 2d Sess., are set out in an effort to demonstrate to the Court 
what was meant by the term "exceptional and extremely unusual hardship." 
The appellee underscored the following language from the Senate Report 
(p. 7 Appellee’s Brief) which, in reality, supports appellant's contention 
that he is a proper person who should be considered as suffering a "hard¬ 
ship" in the event of deportation. The pertinent portion cited by appellee 
is as follows: 

"The committee is aware, too, of the progressively in¬ 
creasing number of cases in which aliens are deliber¬ 
ately flouting our immigration laws by the processes of 
gaining admission into the United States illegally or os¬ 
tensibly as nonimmigrants but with the intention of 
establishing themselves in a situation in which they may 
subsequently have access to some administrative remedy 
to adjust their status to that of permanent residents." 


3 


-' 

j 

i 


The fallacy of this argument is that when the appellant came to the United 

i 

i 

States on February 1, 1942, there was no law in existence which would 
have permitted him to apply for suspension of deportation in the event he 

j 

were apprehended. It was not until July 1, 1948, that the possibility of 

suspending his deportation came into existence. (Amendment to the Im- 

i 

i 

migration Act of 1917 by Section 19(c)(2)(b) thereof); Therefore, when 
the Congress stated that it was aware of aliens who with the "intention of 

establishing themselves as citizens in which they may subsequently have 

I 

access to some administrative remedy to adjust their status * ♦ *" it 

had no reference to appellant, otherwise they would have to attribute to 

I 

him occult powers to foresee favorable legislation which even the Congress 

itself does not have. Therefore, the Congress could only have attributed 

! 

its remarks to aliens who have come to the United States surreptitiously 

i 

or otherwise since July 1, 1948. 


Analysis of Appellee T s Cases Cited 
The appellee cited various cases having to do with the suspension 
statutes and the decisions of the Courts holding in effect that the action of 
the Attorney General was not arbitrary. These cases are cited on pages 

i 

9 and 10 of appellee’s brief. In support of these cases, which are obviously 

I 

i 

not in point, appellee proposes the novel argument that (Appellee’s brief, 

P. 10): 

j 

"assuming arguendo hardship had been established, 

* * * in the proper exercise of his discretion and 
upon all the facts of the case * * * suspension of 
appellant’s deportation was unwarranted. Appellee 
thus exercised his statutory discretion to deny ap¬ 
pellant relief after making an assumption arguendo 
that appellant had established the prerequisite hard- 
ship." 


i 

i 
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The appellee then argues that this is akin to common practice of this 
Court to make assumptions contrary to fact for the purpose of decision. 
Undoubtedly in factual situations, the courts indulge in these assumptions 
for the purpose of illustration. But neither this Court nor any other Court 
has ever sought to grant or deny basic fundamental rights of life and 
liberty of persons on statutory procedural assumptions of what might 
happen sometime in the future. There is a vast difference between em¬ 
ploying the ” arguendo ” technique to two factual situations to portray a 
difference of result and employing procedural standards which are unique 
and can be applied only in one way. Appellee suggests by his argument 
that since (Brief, p. 10) ’’such technique was properly employed by appel¬ 
lee,” that the Courts should also indulge in such irresponsible procedures. 
This Court nor any other Court has ever resorted to such blind disregard 
of the rights of persons nor will they ever do so. 

Conclusion 

Appellant contends that there is only one issue in this case, that 
is, whether the evidence is sufficient to support the Attorney General’s 
finding that appellant would not suffer ’’hardship” as defined by the Act 
in the event of his deportation. Appellant says that the evidence supports 
such a finding and likewise finds precedent to support a finding of such 
hardship in the administrative decisions of the appellee. (J.A. 20-22) 
Therefore, it is prayed that this Court enter a finding that appellant, in 
fact, would suffer ’’exceptional and extremely unusual hardship” in the 
event of deportation and remand the case to the Attorney General with di¬ 
rections to exercise his discretion on appellant’s application for suspension 
of deportation within the bounds allowed him by the 1952 Act. 


Joseph J. Lyman 
Attorney for Appellant 
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